N 1875, y

(2) General The act by 2n Indusiry member © selling equipment or supplies |
g t B)(3)

not constitute a means to induce within the meanin
equipment or supplies are sold at a price not less than the cost 10 ,
initially purchased them, and if the price 1s collected within 30 days of the date of the sale. The
act by an industry member of installing dispensing accessories at the retailer’s establishment does
oot constitute a means to induce within the meaning of the Act as long as the retailer bears the
cost of initial installation. The act by an industry member of furnishing, giving, or selling coil
cleaning service to a retailer of distilled spirits, wine, or malt beverages does not constitute &
means to induce within the meaning of section 105(b)(3) of the Act.

(b) Definition. “Bquipment and supplies” means glassware (or similar containers made of other
material), dispensing accessories, carbon dioxide (and other gasses used in dispensing
equipment) or ice. “Dispensing accessories” include items such as standards, faucets, cold plates,
rods, vents, taps, tap standards, hoses, washers, couplings, gas gauges, vent tOngues, shanks, and

check valves.
88 6.89-6.9¢ [Reserved]

§ 6.91 Sampies.

The act by an industry member of farnishing or giving a sample of distilled spirits, wine, or malt
beverages to a retailer who has not purchased the brand from that industry member within the
Jast 12 months does not constitute a means to induce within the meaning of section 105(b)(3) of
the Act. For each retail establishment the industry member may give not more than 3 gallons of
any brand of malt beverage, not more than 3 liters of any brand of wine, and not more than 3
liters of distilled spirits. If a particular product is not available in a size within the quantity

limitations of this section, an industry member may furnish to a retailer the next larger size.

§ 6.92 Newspaper cuts.

Newspaper cuts, mais, or engraved blocks for use in retailers' advertisements may be given or
sold by an industry member to a retailer selling the industry member's products.

§ 6.23 Combination packaging.

The act by an industry member of packaging and distributing distilled spirits, wine, or malt
beverages in combination with other (non-alcoholic) items for sale to consumers does not
constitute a means to induce within the meaning of section 105(b)(3) of the Act.
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§ 6.94 Educational seminars.

An industry member may give or sponsor educational seminars for employees of retailers either
at the industry member's premises or at the retail establishment, Examples would be seminars
dealing with use of a retailer's equipment, training seminars for employees of retailers, or tours
of industry member's plant premises. This section does not authorize an industry member to pay
a retailer's expense in conjunction with an educational seminar (such as travel and lodging). This
does not preclude providing nominal hospitality during the event.

§ 6.95 Consumer tasting or sampling at retail establishments.

An industry member may conduct tasting or sampling activities at a retail establishment. The
Industry member may purchase the products to be used from the retailer, but may not purchase
them from the retailer for more than the ordinary retail price.

§ 6.96 Consumer promotions.

(a) Coupons. The act by an industry member of furnishing to consumers coupons which are
redeemable at a retail establishment does not constitute a means to indnce within the meaning of
section 105(b)(3) of the Act, provided the following conditions are met:

(1) All retailers within the market where the coupon offer is made may redeem such coupons;
and

(2) An industry member may not reimburse a retailer for more than the face value of all coupons
redeermned, plus a nsual and customary handling fee for the redemption of conpons.

(b) Direct offerings. Contest prizes, premium offers, refunds, and like items may be offered by
industry members directly to consumers. Officers, employees and representatives of wholesalers
or retailers are excluded from participation.

§ 6.97 [Reserved]

§ 6.98 Advertising service.

The listing of the names and addresses of two or more unaffiliated retailers selling the products
of an industry member in an advertisement of that industry member does not constifute a means

to induce within the meaning of section 105(b)(3) of the Act, provided:

(a) The advertisement does not also contain the retail price of the product (except where the
exclusive retailer in the jurisdiction is a State or a political subdivision of a State), and

(b) The listing is the only reference to the retailers in the advertisement and is relatively
inconspicuous in relation to the advertisement as a whole, and
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liguor department is not hereby authorized.

shelf plan or shelf schematic for distilled spirits, wine, or
means to induce within the meaning of section

§ 6.100 Participation in retailer association activities.

The following acts by an industry member participating in retailer association activiies do not
constifute a means to induce within the meaning of section 105(b)(3) of the ‘Act

(a) Displaying its products at a convention or trade show;
(b) Renting display booth space if the rental fee is the same as paid by all exhibitors at the event;

(¢) Providing its own hospitality which is independent from association sponsored activities;

(d) Purchasing tickets to functions and paying registration fees if the payments or fees are the

same as paid by all attendees, participants or exhibitors at the event; and

(e) Making payments for advertisements 1n programs or brochures issued by retailer associations
at a copvention or trade show if the total payments made by an industry member for all such
advertisements do not exceed $300 per year for any refailer association.

§ 6.101 Merchandise.

(a) General. The act by an industry member, who is also in business as a bona fide producer or
vendor of other merchandise (for example, groceries or pharmaceuticals), of selling that

merchandise to a retailer does not constitute a means to induce within the meaning of section

105(b)(3) of the Act, provided:

(1) The merchandise is sold at its fair market value;

uq
o
(Vs

(2) The merchandise is not sold in combination with distilled spirits, wines, or malt bevera
(except as provided in §6.93); |

—
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(3) The industry member's acquisition or production costs of the merchandise appears on the
industry member's purchase invoices or other records; and

(4) The individual selling prices of merchandise and distilled spirits, wines, or malt beverages

sold in a single transaction can be determined from commercial documents covering the sales
transaction. |

(b) Things of value covered in other sections of this part. The act by an industry member of
providing equipment, fixtures, signs, glassware, supplies, services, and advertising specialties to

retailers does not constitute a means to induce within the meaning of section 105(b)(3) of the Act
only as provided in other sections within this part.

§ 6.102 Outside signs.

The act by an industry member of giving or selling outside signs to a retailer does not constitute
a2 means to induce within the meaning of section 105(b)(3) of the Act provided that:

(2) The sign must bear conspicuous and substantial advertising matter about the product or the
industry member which is permanently inscribed or securely affixed;

(b) The retailer is not compensated, directly or mdirectly such as through a sign company, for
displaying the signs; and

(c) The cost of the signs may not exceed $400.

Subpart E—Exclusiﬁn

§ 6-15_1 Exclusion, in general.

(a) Exclusion, in whole or in part occurs:

(1) When a practice by an industry member, whether direct, indirect, or through an affiljate,
places (or has the potential to place) retailer independence at risk by means of a tie or link

between the industry member and retailer or by any other means of industry member control
over the retailer; and

(2) Such practice results in the retailer purchasing less than it would have of a competitor's
product.

(b) Section 6.152 lists practices that create a tie or link that places retailer independence at risk.
Section 6.153 lists the criteria used for determining whether other practices can put retailer
independence at risk. :
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(b) The act by an industry member o
space ( i.e. sloiting allowance).

(¢) Ownership by an industry member of less than a 100 percent interest in  retailer, where such
ownership is used to influence the purchases of the retailer.

(d) The act by an indusiry member of requiring a retailer to purchase one alcoholic beverage
product in order to be allowed to purchase another alcoholic beverage product at the same tine.

B 6.153 Criteria for determining retailer independence.

The criteria specified in this section are indications that a particular practice, other than those in
§6.152, places retailer independence at risk. A practice need not meet all of the criteria specified
in this section in order to place retailer independence at risk.

(2) The practice restricts or hampers the free economic choice of a retailer to decide which
products to purchase or the quantity in which to purchase them for sale to consumers.

(b) The industry member obligates the retailer to participate in the promotion to obtain the
industry member's product.

(c) The retailer has a continuing obligation to purchase or otherwise promote the industry
member's product.

(d) The retailer has a commitment not to terminate its relationship with the industry member with
respect to purchase of the industry member's products.

(¢) The practice involves the industry member in the day-to-day operations of the retailer. For
example, the industry member conirols the retailer's decisions on which brand of products to
purchase, the pricing of products, or the manner in which the products will be displayed on the

retailer's premises.

/' (f) The practice is discriminatory in that it is not offered to all retailers in the local market on the
same terms without business reasons present to justify the difference in treatment.
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PART 8—EXCLUSIVE OUTLETS

Subpart A—Scope of Resulations

§ 8.1 General.

§ 8.2 Territoral extent.

§ 8.3 Application.

& 8.4 Junsdictional limits.

§ 8.5 Delegations of the Administrator.
§ 8.6 Administrative provisions.

Subpart B—Definitions

§8.11 Meaning of terms.

Subpart C—Prohibited Practices

§ 8.21 General.
§ 8.22 Confracts to purchase distilled spirits, wine. or malt beverages.

§ 8.23 Third party arrangements.

Subpart D—Exclusion

§ 8.51 Exclusion, in general.

§ 8.52 Practices which result in exclusion.

§8.53 Practice not resulting in exclusion.

§ 8.54 Ciriteria for determining retailer independence.

Subpart A—Scope of Regulations

§ 8.1 General.

The regulations in this part, issued pursuant to section 105 of the Federal Alcohol Administration
Act (27 U.S.C. 205), specify arrangements which are exclusive outlets under section 105(a) of
the Act and criteria for determining whether a practice is a violation of section 105(a) of the Act.
This part does not attempt to enumerate all of the practices prohibited by section 105(a) of the
Act. Nothing in this part shall operate to exempt any person from the requirements of any State

law or regulation.

§ 8.2 Territorial extent.

This part applies to the several States of the United States, the District of Columbia, and Puerto

Rico.
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£ 8.4 Jurisdictional Hmits.

(2) General. The regulations in this part apply where!

(1) The industry member requires, by agreement or otherwise, a retailer to purchase distilled
spirits, wine, or malt beverages from such industry member 0 the exclusion in whole or in part
of products sold or offered for sale by other persons in interstate or foreign commerce; and

(2) If: (i) The requirement is made in the course of interstate or foreign commerce; or

(ii) The industry member engages in the practice of using a requirement to such an extent as
substantially to restrain or prevent ransactions in interstate or foreign commerce in any such

products; or

(iif) The direct effect of the requirement is to prevent, deter, hinder, or restrict other persons from
selling or offering for sale any such products to such retailer in interstate or foreign commerce.

(b) Malr beverages. In the case of malt beverages, this part applies to transactions between 2
retailer in any State and a brewer, importer, or wholesaler of malt beverages inside or outside
such State only to the extent that the law of such State imposes requirements similar to the
requirements of section 5(a) of the Federal Alcohol Administration Act (27 U.S.C. 205(a)), with
respect to similar transactions between a retailer in such State and a brewer, importer, or
wholesaler of malt beverages in such State.

§ 8.5 Delegations of the Administrator.

Most of the reguiatory authorities of the Administrator contained in this part are delegated to
appropriate TTB officers. These TTB officers are specified in TTB Order 1135.8, Delegation ot
the Administrator's Authorities in 27 CFR Part &, Exclusive Qutlets. You may obtain a copy of
this order by accessing the TTB Web site ( http:/www.zth.gov ) or by mailing a request to the
Alcohol and Tobacco Tax and Trade Bureau, National Revenue Center, 550 Main Street, Room
1516, Cincinnati, OH 45202.




§ 8.6 Administrative provisions.

(a) General. The Act makes applicable the provisions including penalties of sections 49 and 50
of Title 15, United States Code, to the Jurisdiction, powers and duties of the Administrator under
this Act, and to any person (whether or not a corporation) subject to the provisions of law
administered by the Administrator under this Act. The Act also provides that the Administrator is
authorized to require, in such manner and such form as he or she shall prescribe, such reports as
are necessary to carry out the powers and duties under this chapter.

(b) Examination and subpoena. Any appropriate TTB officer shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any documentary evidence of any
person, partnership, or corporation being investigated or proceeded against. An appropriate TTB
officer shall also have the power to require by subpoena the attendance and testimony of
witnesses and the production of all such documentary evidence relating to any matter under
Invesfigation, upon a satisfactory showing the requested evidence may reasonably be expected to
yield information relevant to any matter being investigated under the Act.

(©) Reports required by the appropriate TTB officer —(1) General. The appropriate TTB officer
may, as part of a trade practice investigation of an industry member, require such industry
member to submit a written report containing information on sponsorships, advertisements,
promotions, and other activities pertaining to its business subject to the Act conducted by, or on
behalf of, or benefiting the industry member.

(2) Preparation. The report will be prepared by the industry member in letter form, executed
under the penalties of perjury, and will contain the information specified by the appropriate TTB
officer. The period covered by the report will not exceed three years.

(3) Filing. The report will be filed in accordance with the instructions of the appropriate TTB
officer.

Subpart B—Definitions

§ 8.11 Meaning of terms.

As used in this part, unless the context otherwise requires, terms have the meanings given in this
section. Any other term defined in the Federal Alcohol Administration Act and used in this part
shall have the meaning assigned to it by that Act. '

Act. The Federal Alcohol Administration Act.

Administrator. The Administrator, Alcohol and Tobacco Tax and Trade Bureau, Department of
the Treasury, Washington, DC.

Appropriate TTB officer. An officer or employee of the Alcohol and Tobacco Tax and Trade
Bureau (TTB) authorized to perform any functions relating to the administration or enforcement
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Product. Distilled spirits, wine 0or T
Administration A

Retailer. Any person engaged in the sale of distilled spirits, winz or malt beverages 10
consumers. A wholesaler who makes incidental retail sales representing less than five percent of
‘he wholesaler's total sales volume for the preceding two-month period shall not be considered a
retailer with respect to such incidental sales.

Subpart C—Prohibited Practices

§ 8.21 General.

Tt is unlawful for an industry member to require, by agreement or otherwise, that anv retailer
purchase distilled spirits, wine, or melt beverages from the industry member to the exclusion, in
whole or in part, of products sold or offered for sale by other persons in interstate or foreign
commerce. This prohibition includes purchases coerced by industry members, through acts or
threats of physical or economic harm, as well as voluntary industry member-retailer purchase

agreements.
§ 8.22 Contracts to purchase distilled spirits, wine, or mali beverages.

Any contract or agreement, written or unwritten, which has the effect of requiring the retailer to
purchase distilled spirits, wine,. or malt beverages from the industty member beyond a single
sales transaction is prohibited. Examples of such confracts are:

(2) An advertising contract between an industry member and a retailer with the express or

implied requirement of the purchase of the advertiser's products; ot

(b) A sales contract awarded on a competitive bid basis which has the effect of prohibiting the
retailer from purchasing from other industry members Dy

=]

(1) Requiring that for the period of the agreement, the retailer purchase a product or line of
products exclusively from the industry member; ot

7Y Requirine that the retailer purchase a specific or minimum nantity during the period of the
J g P b ) P

agreement.
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§ 8.23 Third party arrangements.

Industry member requirements, by agreement or otherwise, with non-retailers which result in a
retailer being required to purchase the industry member's products are within the exclusive outlet
provisions. These industry member requirements are covered whether the agreement or other
arrangement originates with the industry member or the third party. For example, a supplier
enters into a contractual agreement or other arrangement with a third party. This agreement or
arrangement contains an industry member requirement as described above. The third party, a
ballclub, or municipal or private corporation, not acting as a retailer, leases the concession rights
and is able to control the purchasing decisions of the retailer. The third party, as a result of the
requirement, by agreement or otherwise, with the industry member, requires the retailer to
purchase the industry member's products to the exclusion, in whole 6r in part, of products sold or
offered for sale by other persons in interstate or foreign commerce. The business arrangements
entered into by the industry member and the third party may consist of such things as sponsoring
radio or television broadcasting, paying for advertising, or providing other services or things of

value.

Subpart D—Exclusion

§ 8.51 Exclusion, in general.

(2) Exclusion, in whole or in part occurs:

(1) When a practice by an industry member, whether direct, indirect, or through aJ:L affiliate,
places (or has the potential to place) retailer independence at risk by means of a tie or link

between the industry member and retailer or by any other means of industry member control
over the retailer, and

(2) Such practice results in the retailer purchasing less than it would have of a competitor's
product. )

~ (b) Section 8.52 lists practices that result in exclusion. Section 8.53 lists practices not resulting in
exclusion. Section 8.54 lists the criteria used for determining whether other practices can put
retailer independence at risk. '

§ 8.52 Practices which result in exclusion.

The practices specified in this section result in exclusion under section 105(a) of the Act. The
practices specified here are examples and do not constitute a complete list of such practices:

(a) Purchases of distilled spirits, wine or malt beverages by a retailer as a result, directly or
indirectly, of a threat or act of physical or economic harm by the selling industry member.

(b) Contracts between an industry member and a retailer which require the retailer to purchase

distilled spirits, wine, or malt beverages from that industry member and expressly restrict the
retailer from purchasing, in whole or in part, such products from another industry member.
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ailer to decide which

(a) The practice restricts or hampers the free economic choice of a ret
t

(b) The industry member cbligates the retailer to participate In the promoticn to obtain the

industry member's product.

(c) The retailer has a continuing obligation to purchase or otherwise promote the industry

member's product.

(d) The retailer has a commitment not to terminate its relationship with the industry member with

respect to purchase of the industry member's products.

/ (e) The practice involves the industry member in the day-to-day operations of the retailer. For
example, the industry member controls the retailer's decisions on which brand of products to
\  purchase, the pricing of products, or the manner in which the products will be displayed on the

\f-a.tmlf_ri Drernices
S premiceg

(f) The practice is discriminatory in that 1t is not offered to all retailers in the local market on the
same terms without business reasons present to justify the difference in treatment.




PART 10—COMMERCIAL BRIBERY

Subpart A—Scope of Regulations

£ 10.1 General.

§ 10.2 Territorial extent.

€ 10.3 Application.

§ 10.4 TJurisdictional limits.

§10.5 Delegations of the Administrator.
§ 10.6 Administrative provisions.

Subpart B—Definitions

§ 10.11 Meaning of terms.

Subpart C—Commercial Bribery

§10.21 Cofumﬁrcial bribery.

§ 10.22 Emplovee associations.

§ 10.23 Gifts or payments to wholesalers.
§ 10.24 Sales promotion contests.

Subpart D—Exclusion

§ 10.51 Exclusion, in general.

§ 10.52 Practice which puts trade buyer independence at risk.
& 10.53 Practices not resulting in exclusion. [Reserved]

£ 10.54 Ciiteria for determining trade buver independence.

Subpart A—Scope of Regulations

§ 10.1 General.

The regulations in this part, issued pursuant to section 105 of the Federal Alcohol Administration
Act (27 U.S.C. 2095), specify practices which may result in violations of section 105(c) of the Act
and criteria for determining whether a practice is a violation of section 105(c) of the Act. This
part does not attempt to enumerate all of the practices prohibited by section 105(c) of the Act.
Nothing in this part shall operate to exempt any person from the requirements of any State law or

regulation.
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(t) Transactions involving State agencies.
berween industry members and employ
or both. The re al
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§ 10.4 Jurisdictional Hmits,
a) Gereral. The regulations in this part apply where:

(1) The industry member induces a trade buyer to purchase distilled spirits, wine, or malt
beverages from such industry member to the exclusion, in whole or in part, of products sold or
offered for sale by other persons in interstate or foreign COMMEICe; and

(2) If: (i) The inducement is made in the course of interstate or foreign comrmerce; Or
(ii) The industry member engages in the practice of using an inducement to such an extent as
substantially to restrain or prevent transactions in interstate or foreign commerce In any such

products; or

(iii) The direct effect of the inducement is to prevent, deter, hinder, or restrict other persons from
selling or offering for sale any such products to such retailer in interstate or foreign commerce.

(b) Malt beverages. In the case of malt beverages, this part applies to transactions between an
employee, officer, or representative of a trade buyer in any State and a brewer, importer, or
wholesaler of malt beverages inside or outside such State only to the extent that the law of such
State imposes requirements similar to the requirements of section 5(c) of the Federal Alcohol
ALQDJJBISLTB.LIOP Act (27 U.S.C. 205(c)), with respect to similar transactions between an
employee, officer, or representative of a trade buyer in such State and a brewer, importer, or

wholesaler of malt beverages in such State.

Delegations of the Administrator.

(841

¢ 10.

Most of the regulatory authorities of the Administrator contained in this part are delegated to
appropriate TTB officers. These TTB officers are specified in TTB Order 1135.10, Delegation of
the Administrator's Authorities in 27 CFR Part 10, Commercial Bribery. You may obtain a copy

of this order by accessing the TTB Web site ( hfip:/fwww.tth. gov ) or by mailing a request to the
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Alcohol and Tobacco Tax and Trade Bureau, National Revenue Center, 550 Main Street, Room
1516’. Cincinnati, OH 45202.

§ 10.6 Administrative provisions.

(a) General. The Act makes applicable the provisions including penalties of sections 49 and 50
of Title 15, United States Code, to the Jjurisdiction, powers and duties of the Administrator under
this Act, and to any person (whether or not a corporation) subject to the provisions of law
administered by the Administrator under this Act. The Act also provides that the Administrator is
authorized to require, in such manner and such form as he or she shall prescribe, such reports as
are necessary to carry out the powers and duties under this chapter.

(b) Examination and subpoena. Any appropriate TTB officer shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any documentary evidence of any
person, partnership, or corporation being investigated or proceeded against. An appropriate TTB
officer shall also have the power to require by subpoena the attendance and testimony of
witnesses and the production of all such documentary evidence relating to any matter under
investigation, upon a satisfactory showing the requested evidence may reasonably be expected to
yield information relevant to any matter being investigated under the Act.

(c) Reports required by the appropriate TTB officer —(1) General. The appropriate TTB officer
may, as part of a trade practice investigation of an industry member, require such industry
member to submit a written report containing information on sponsorships, advertisements,
promotions, and other activities pertaining to its business subject to the Act conducted by, or on
behalf of, or benefiting the industry member.

(2) Preparation. The report will be prepared by the industry member in letter form, executed
under the penalties of perjury, and will contain the information specified by the appropriate TTB
officer. The period covered by the report will not exceed three years.

(3) Filing. The report will be filed in accordance with the instructions of the appropriate TTB
officer. '

Subpart B—Definitions
§ 10.11 Meaning of terms.

As vsed in this part, unless the context otherwise requires, terms have the meanings given in this
section. Any other term defined in the Federal Alcohol Administration Act and used in this part

shall have the meaning assigned to it by that Act.
Act. The Federal Alcohol Administration Act.

Administrator. The Administrator, Alcohol and Tobacco Tax and Trade Bureau, Department of
the Treasury, Washington, DC.
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Product. 'Distilled spirits, wine or malt beverages, as defined in the Federal Alcohol

Administration Act
Trade buyer. Any person who is a wholesaler or retailer of distilled spirits, wine, or malt
beverages.

Subpart C—Commercial Bribery

€ 10.21 Commercial bribery.

Tt is unlawful for an industry member, directly or indirectly or through an affiliate, to induce a
trade buyer to purchase the industry member's products, to the complete or partial exclusion of
products sold or offered for sale by other persons in interstate or foreign commerce, by ofiering
or giving a bonus, premium, compensation, of other thing of value to any officer, employee, or
representative of the trade buyer. The bonus, premium, compensation, or other thing of value
need not be offered or given for the purpose of directly inducing a trade buyer to purchase from
the seller, but rather is applicable if an industry member induces officers, employees or
representatives of the trade buyer to promote sales of the industry member's products and thereby

indirectly induces the trade buyer to purchase from the industry member.

§ 10.22 Employee associations.

Gifts, donations, and other payments such as for advertising in publications, by an indusiry
mermber, to trade buyer employee associations are considered the same as bonuses, premiums,
compensation, or other things of value given directly to the employees, since the benefits
resulting from the gifts or payments flow to the individual members of the association.

€ 10.23 Gifts or payments o wholesalers.

Although industry members are not prohibited from offering or giving money or other things of
value to a wholesale entity (i.e., the corporation, partnership, or individual who owns the
business), the wholesaler will be considered as acting as a mere conduit between its officers,
employees, or represeatatives and the industry member, if:
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(2) There is an agreement or understanding, implied or explicit, that the money or thing of value
will be passed on to the officers, employees, or representatives, or :

(b} It is obvious by the very nature of the item given (such as a free trip) that a pass through to
the officers, employees, or representatives is clearly contemplated, or

(c) The records of the recipient wholesaler do not accurately reflect such money or item as an
asset or the wholesale entity, thus being subject to all ensuing tax consequences as distinguished
from the receipt of the money or item as a persomal asset of an officer, employee, or
representative. :

§ 10.24 Sales promotion contests.

Sales contests sponsored by an industry member which offer prizes directly or indirectly to trade
buyer officers, employees or representatives are inducements within the meaning of the Act.

Subpart D—Exclusion
§ 10.51 Exclusion, in general.
(a) Exclusion, in whole or in part occurs:

(1) When a practice by an industry member, whether direct, indirect, or through an affiliate,
places (or has the potential to place) trade buyer independence at risk by means of a tie or link
between the industry member and trade buyer or by any other means of industry member control
over the trade buyer, and

(2) Such practice results in the trade buyer purchasing less than it would have of a competitor's
product.

(b) Section 10.52 lists practices that create a tie or link that places trade buyer independence at
rsk. Section 10.53 is reserved and will list practices not resulting in exclusion. Section 10.54
lists the criteria used for determining whether other practices can put trade buyer independence at
risk. '

§ 10.52 Practice which puts trade buyer independence at risk.

The practice specified in this section is deemed to place trade buyer independence at risk within
the description of exclusion in §10.51: Industry member payments of money to the employee(s)
of a trade buyer without the knowledge or consent of the trade buyer-employer in return for the
employee agreeing to order distilled spirits, wine, or malt beverages from the industry member.

The practice enumerated here is an example and does not constitute a complete list of those
situations which result in such control.

$ 10.53 Practices not resulting in exclusion. [Reserved]
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(e) The _D ractice involves the industry member in the day-to- day operations oi
I

For example, the industry member controls the trade buyer's decisions on Whi
to purchase, the pricing of products, or the manner in Wh hich the pro c‘L cts will be

displayed on the trade buyer's premises.

practice is discriminatory in that it is not offered to all trade buyers in the local market on

(f) The
the same terms without business reasons present to justify the difference in treatment.




PART

11-—CONSIGNMENT SALES

Subpart A—Scope of Rggulatioﬁs

8111

General.

§11.2

Temtorial extent.

§11.3

Application.

§11.4

Junsdictional limits.

8115

Delegations of the Administrator.

§11.6

Administrative provisions,

Subpart B—Definitions

§11.11

Meaning of terms.

Subpart C—Unlawful Sales Arransements

§11.21

General.

§11.22 Consignment sales.

§11.23 Sales conditioned on the acqnisition of other products.

§11.24

Other than a bona fide sale.

Subpart D—Rules for the Return of Distilled Spirits. Wine, and Malt Beverases

§11.3]

General.

Exchanges and Returns for Ordinary and Usnal Commercxal Reasons

§11.32

Defective products.

§11.33

Error in products delivered,

§11.34

Products which may no longer be lawfully sold.

§11.35

Termination of business.

§11.36

Termination of franchise.

§11.37

Change in product.

§11.38

Discontinued products.

§11.39

Seasonal dealers.

Exchanges and Returns for Reasons Not Considered Ordinary and Usnal

§11.45

Overstocked and slow-moving products.

§11.46

Seasonal products.
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¢ 11.2 Territorial extent.

This part applies to the several States of th

§11.3 Application.

e United States, the District of Columbia, and Puerto

(2) General. The regulations in this part apply to transacticns between industry members and

trade buyers.

(b) Transactions involving State agencies. The regulations in this part apply to transactions
involving State agencies operating as retailers or wholesalers.

§ 11.4 Jurisdictional limits,
(a) General The regulations in this part apply where:

(1) The industry member sells, offers for sale, or contracts to sell to a trade buyer engaged in the
sale of distilled spirits, wines, or malt beverages, or for any such trade buyer to purchase, offer to
purchase, or coniract to purchase, any such products on consignment oI under conditional sale or
with the privilege of refumn or on any basis other than a bona fide sale, or where any part of such
transaction involves, directly or indirectly, the acquisition by such person irom the trade buyer or
the agreement to acquire from the trade buyer other distilled spirits, wine, or malt beverages;

and,

(2) If: (i) The sale, purchase, offer or contract is made in the course of interstate or foreign

COINMETCE; O

(ii) The industry member engages in using the practice to such an extent as substantially to
restrain or prevent transactions in interstate or foreign commerce in any such products; or

(iii) The direct effect of the sale, purchase, offer or contract is to prevent, deter, hinder, or restrict
other persons from selling or offering for sale any such products to such trade buyer in interstate

or foreign commerce.
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(b) Malt beverages. In the case of malt beverages, this part applies to transactions between a
retailer in any State and a brewer, importer, or wholesaler of malt beverages inside or outside
such State only to the extent that the law of such State imposes requirements similar to the
requirements of section 5(d) of the Federal Alcohol Administration Act (27 U.S.C. 205(d)), with
respect to similar transactions between a retailer in such State and a brewer, importer, or
wholesaler of malt beverages in such State.

§ 11.5 Delegations of the Administrator.

Most of the regulatory authorities of the Administrator contained in this part are delegated to
appropriate TIB officers. These TTB officers are specified in TTB Order 1135.11, Delegation of
the Administrator's Authorities in 27 CFR Part 11, Consignment Sales. You may obtain a copy
of this order by accessing the TTB Web site ( http:/fwww.1th.gov ) or by mailing a request to the
Alcohol and Tobacco Tax and Trade Bureau, National Revenue Center, 550 Main Street, Room
1516, Cincinnati, OH 45202.

§11.6 Administrative provisions.

(a) General. The Act makes applicable the provisions including penalties of sections 49 and 50
of Title 15, United States Code, to the jurisdiction, powers and duties of the Administrator under
this Act, and to any person (whether or not a corporation) subject to the provisions of law
administered by the Administrator under this Act.

(b) Examination and subpoena. Any approprate TTB officer shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any documentary evidence of any
person, partnership, or corporation being investigated or proceeded against. An appropriate TTB
officer shall also have the power to regnire by subpoena the attendance and testimony of
witnesses and the production of all such docuxﬁentary evidence relating to any matter under
Investigation, upon a satisfactory showing the requested evidence may reasonably be expected to
yield information relevant to any matter being investigated under the Act.

Subpart B—Definitions

§ 11.11 Meaning of terms.

As used in this part, unless the context otherwise requires, terms have the meanings given in this
section. Any other term defined in the Federal Alcohol Administration Act and used in this part
shall have the meaning assigned to it by that Act.

Act. The Federal Alcohol Administration Act.

Administrator. The Administrator, Alcohol and Tobacco Tax aﬁd Trade Bureau, Department of
the Treasury, Washington, DC. '

-Appropriate IT7R ojﬁcer. An officer or employee of the Alcohol and Tobacco Tax and Trade
Bureau (TTB) authorized to perform any functions relating to the administration or enforcement
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consumers. A wholesaler who makes incidental retail sales representing less than five percent o
the wholesaler's tatal sales volume for the preceding two-month period shall not be considered a
retailer with respect to such incidental sales.

Return. The transfer of distilled spirits, wine, or malt beverages from a trade buyer 1o the
industry member from whom purchased, for cash or credit.

Trade buyer. Any person who is a wholesaler or reteiler of distilled spirts, wine or malt
beverages.

Subpart C—Unlawful Sales Arrangements

§11.21 General

L5

It is unlawful for an industry member to sell, offer for sale, or contract to sell to any trade buyer,
or for any such trade buyer to purchase, offer to purchase, or contract to purchase any products
(2) on consignment; or (b) under conditional sale; or (¢) with the privilege of retumn; or (d) on
any basis other than a bona fide sale; or (e) if any part of the sale involves, directly or indirectly,
the acquisition by such person of other products from the trade buyer or the agreement to acquire
other products from the trade buyer. Transactions involving the bona fide return of products for
ordinary and usual commercial reasons arising after the product has been sold are not prohibited.

§ 11.22 Consignment sales.

~

Consignment sales are arrangements wherein the trade buyer is under no obligation to pay for
distilled spirits, wine, or malt beverages until they are sold by the trade buyer.

§ 11.23 Sales conditioned on the acquisition of other products.

(a) General. A sale in which any part of the sale involves, directly or indirectly, the acquisition

by the industry member from the trade buyer, or the agreement, as a condition to present or
fiarare sales, to accept other products from the trade buyer is prohibited.
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(b) Exchange. The exchange of one product for another is prohibited as a sales transaction
conditioned on the acquisition of other products. However, the exchange of a product for equal
quantities (case for case) of the same type and brand of product, in containers of another size is
not considered an acquisition of “other” products and is not prohibited if there was no direct or
implied privilege of return extended when the product was originally sold. Industry members
may make price adjustments on products eligible for exchange under this paragraph.

§ 11.24 Other than a bona fide sale.

“Other than a bona fide sale” includes, but is not limited to, sales in connection with which the
industry member purchases or rents the display, shelf, storage or warehouse space to be occupied
by such products at premises owned or controlled by the retailer. :

Subpart D—Rules for the Return of Distilled Spirits, Wine, and Malt Beverages

§ 11.31 General.

(a) Section 5(d) of the Act provides, in part, that it is unlawful to sell, offer to sell, or contract to
sell products with the privilege of return for any reason, other than those considered to be
“ordinary and usual commercial reasons” arising after the product has been sold. Sections 11.32
throngh 11.39 specify what are considered “ordinary and usual commercial reasons” for the
return of products, and outline the conditions and limitations for such refurmns.

(b) An industry member is under no obligation to accept the return of products for the reasons
listed in §§11.32 through 11.39.

Exchanges and Returns for Ordinary and Usual Commercial Reasons
§ 11.32 Defective products.
Products which are unmarketable because of product deterioration, leaking containers, damaged

labels or missing or mutilated tamper evident closures may be exchanged for an equal quantity of
identical products or may be returned for cash or credit against outstanding indebtedness.

§ 11.33 Error in products delivered.

Any discrepancy between products ordered and products delivered may be corrected, within a
reasonable period after delivery, by exchange of the products delivered for those which were
ordered, or by a return for cash or credit against outstanding indebtedness.

§ 11.34 Products which may ne longer be lawfully sold.

Products which may no longer be lawfully sold may be returned for cash or credit against
outstanding indebtedness. This would include situations where, due to a change in regulation or
administrative procedure over which the trade buyer or an affiliate of the trade buyer has no
control, a particular size or brand is no longer permitted to be sold. -
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$ 11.36 Termination of franchise.

When an industry member has

o1

distibutorship arrangement is

§ 11.37 Change in product.
A trade buyer's inventory of a product which has beeén changed in formula, proof, label or
.g_t

ontainer (subject to §11.46) may be exchanged for equal quantities of the new version of tha

b

o

roduct.

hw}

§ 11.38 Disconfinued products.

When 2 producer or importer discontinues the production or importation of a product, a trade
buyer's inventory of that product may be returned for cash or credit against outstanding

indebtedness.

& 11.39 Seasenal dealers.

Industry members may accept the return of products from retail dealers who are only open a
portion of the year, if the products are likely to spoil during the off season. These returns will be

for cash or for credit against outstanding indebtedness.

xchanees and Beturns for Reasons Not Considered Ordipary and Usual .
S o

§ 11.45 Overstocked and slow-moving products.

The return or exchange of a product because it is overstocked or slow-moving does not constitute
a return for “ordinary and usual commercial reasons.”

§ 11.46 Seasonal products.

The return or exchange of products for which there is only a limited or seasonal demand, such as
holiday decanters and certain distinctive bottles, does not constitute a returm for “ordinary and

usual commercial reasons.”




(a) General. A sale in which any part of the sale involves, directly or indirectly, the acquisition
by the industry member from the trade buyer, or the agreement, as a condition to present or
future sales, to accept other products from the trade buyer is prohibited.

(b) Exchange. The exchange of one product for another is prohibited as a sales transaction
conditioned on the acquisition of other products. However, the exchange of a product for equal
quantities (case for case) of the same type and brand of product, in containers of another size is
not considered an acquisition of “other” products and is not prohibited if there wes no direct or
mmplied privilege of return extended when the product was originally sold. Industry members
may make price adjustments on products eligible for exchange under this paragraph.

§ 11.24 Other than a bona fide sale.

“Other than a bona fide sale” includes, but is not Hmited to, sales In connection with which the
mdustry member purchases or rents the display, shelf, storage or warehonse space to be occupied
by such products at premises owned or controlled by the retailer.

Subpart D—Rules for the Return of Distilled Spirits, Wine, and Malt Beverages_

§ 11.31 General

(2) Section 5(d) of the Act provides, in part, that it is unlawful to sell, offer to sell, or contract to
sell products with the privilege of return for any reason, other than those considered to. be
“ordinary and usnal commercial reasons” arising after the prodnct has been sold. Sections 11.32

through 11.39 specify what are considered “ordinary and usual commercial reasons” for the
return of products, and outline the conditions and limitations for such returns.

(b) An industry member is under no obligation to accept the return of products for the reasons
listed in §§11.32 through 11.39.

Exchanges and Returns for Ordinary and Usnal Commercial Reasons
§ 11.32 Defective products.
Products which are unmarketable because of product deten'oraiibm leaking containers, damaged

labels or missing or mutilated tamper evident closures may be exchanged for an equal quantity of
identical products or may be returned for cash or credit against outstanding indebtedness.

§11.33 Error in products delivered.

Any discrepancy between products ordered and products delivered may be corrected, within a
reasonable period after delivery, by exchange of the products delivered for those which were
ordered, or by a return for cash or credit against outstanding indebtedness.

§ 11.34 Products which may no longer be lawfully sold.
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§ 11.37 Change in product.

A trade buver's imventory of a product which has bsen changed in formula, |
container (subject to §11.46) may be exchanged for equal quantities of the new va_sion of that

product.

8 11.38 Discontinned products.

When a producer or importer discontinues the production or importation of a product, a trads
buyer's ioventory of that product may be returned for cash or credit againsi outstanding
indebtedness.
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§11.39 Seasona
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may accept the return of products from retail dealers who are only open a
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The return or exchange of a product because it is overstocked or slow-moving does not constitute
kl

a return for “ordinary and usual commercial reasons.”’
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